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Re: Petition to Adopt UIC Rules for "Non-Endangerment" Demonstrations 

Dear Ms. McCarthy: 

Enclosed please find a petition for rulemaking submitted pursuant to Section 553(e) of 
the Administrative Procedures Act (5 U.S.C. § 553(e)). The petition requests the U.S. 
Environmental Protection Agency ("EPA") to implement rules enabling operators of Class II 
injection wells who seek underground injection control ("UIC") permits to demonstrate their 
injection operations will not "endanger" underground sources of drinking water ("USDWs") 
pursuant to Section 300h(d)(2) of the Safe Drinking Water Act ("SDWA"). 

Under the existing regulatory framework, Class II operators who seek UIC permits are 
prohibited from injecting into USDWs unless the aquifer is first determined by EPA to be 
administratively "exempt." There is currently no alternative process which allows Class II 
operators to obtain UIC permits by demonstrating that their injection operations will not 
"endanger" USDWs. 

In California, the aquifer exemption process has collapsed. Aquifer exemption requests 
submitted to the Division of Oil, Gas & Geothermal Resources ("DOGGR") almost two years 
ago are being held in abeyance while EPA and DOGGR engage in protracted discussions 
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Gina McCarthy 
Administrator, U.S. EPA 
October 17, 2014 
Page 3 

cc: A vi Garbow, General Counsel, EPA Headquarters 

Jared Blumenfeld, Regional Administrator, EPA Region IX 

Sylvia Quast, Office of Regional Counsel, EPA Region IX 

Jane Diamond, Director, Water Division, EPA Region IX 

David Albright, Manager, Ground Water Office, 
EPA Region IX 

George Robin, Underground Injection Control, 
EPA Region IX 

Steven R. Bohlen, State Oil & Gas Supervisor, 
California Department of Conservation, Division of Oil, Gas & Geothermal Resources 

JerrySalera, UIC Program Manager, 
California Department of Conservation, Division of Oil, Gas & Geothermal Resources 

Bruce Reeves, General Counsel, 
California Department of Conservation 

Graham St. Michel,· Staff Counsel 
California Department of Conservation 

Dan Wermiel, District Deputy, District 4, 
California Department of Conservation, Division of Oil, Gas & Geothermal Resources 
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selected because it is operationally meaningful (i.e., it can be measured or otherwise 
determined) and because it can be achieved through the use of available, good 
engineering practices." (I d.) 

Thus, contrary to EPA's original policy approach which authorized "non-endangerment" 
demonstrations for deep well injection- an approach Congress expressly ratified when it enacted 
the SDWA - operators of Class II wells are currently denied the opportunity to demonstrate, 
pursuant to SDWA § 1421(d)(2), that their injection will not "endanger" existing and potential 
future sources of drinking water. Instead, whenever a hydrocarbon-bearing reservoir contains 
water that is less than 10,000 mg/1 TDS, the sole and exclusive means an operator has to obtain a 
Class II permit to inject is through the aquifer exemption process. As discussed below, given the 
breakdown ofthe aquifer exemption process in California, EPA's current approach is overbroad, 
in violation ofthe SDWA, and is inconsistent with Congressional intent. 

C. The Safe Drinking Water Act's Prohibition on Unnecessary 
Regulatory Impediments to Class II Injection 

The SDWA makes clear Congres~' intent that EPA's regulations must avoid unnecessary 
interference with long-standing underground injection practices of the oil and gas industry. In 
this regard, SDWA § 142l(b)(2) prohibits EPA from prescribing requireJllents in its regulations 
for State UIC programs which "interfere with or impede" the underground injection: (1) of brine 
or other f1uids brought to the surface in connection with oil or natural gas production; or (2) any 
underground injection for the secondary or tertiary recovery of oil or natural gas, unless the 
requirements are "essential" to assure that underground sources of drinking water will not be 
"endangered" by the injection. (See SDWA § 142l(b)(2)(A) and (B) codified at 42 U.S.C. § 
300h(b)(2)(A) and (B).) 

Congress's explained the purpose behind this limitation in the legislative history 
accompanying enactment of the SDW A. Quoting from House Report No. 93-1185, dated July 
10,1974: 

The Committee's intent in adopting this amendment was not to require EPA to bear an 
impossible burden of proof as a condition of promulgation of any such regulation. 
Rather, the Committee sought to assure that constraints on energy production 
activities would be kept as limited in scope as possible while still assuring the safety 
of present and potential sources of drinking water. (Emphasis added.)8 

In addition, Congress explained what it meant by the term "essential," and what it meant 
by the terms "interfere with or impede." Quoting again from House Report No. 93-1185: 

In deciding what is an "essential" requirement, the Committee intends that the types of 
measures reterred to in the Administrator's Decision Statement Number 5 [authorizing 
operators to prove the efficacy of their proposed injection well operations] and those 

8 See House Report (93rd Congress, 2nd Session) No. 93-1185, dated July 10, 1974, A 
Legislative History ofthe Safe Drinking Water Act, February 1982, Serial No. 97-9, p. 563. 
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